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PART ONE

FORM OF T E N D E R

To:
Bellway Homes Limited 


(West Lancashire) 
(hereinafter called 'The Company'),


2 Alderman Road 


Liverpool 


L24 9LR


Registered Number: 670176 England


Registered Office: Seaton Burn House, Dudley Lane, Seaton Burn, Newcastle Upon Tyne, NE13 6BE



(hereinafter called 'the Works')

at. 





(hereinafter called 'the Site')

Dear Sirs,

We have examined the following documents:‑

1. Invitation to Tender reference: As PART ONE hereof.    

2. General Obligations: As PART TWO hereof.

3. Contract Obligations: As General Conditions of Contract for Sub‑Contractors As PART THREE hereof.

4.
Sub‑Contract Drawings: As listed in PART FOUR hereof.

5.
Dayworks Schedule: As listed in PART FIVE hereof.

6.
Contract Obligations: As Bellway Health &  Safety Terms & Conditions As PART SIX hereof.

concerning the design, supply, delivery, off loading, installation, and testing and commissioning where required of the above mentioned Works.

We the undersigned (hereinafter call 'the Tenderer') offer to execute and com​plete the Works all in accordance with the details and conditions of the afore​mentioned documents for the sum

of:‑#(in words).......................................................................................................................................

#£.............................., as set out on Page M/S/1 hereof.

This offer is open for acceptance for 60 days from the date fixed for the sub​mission or lodgement of tenders.

#Dated this ..................... day of ..................... 20 ......

#Signed:.........................................duly authorised to sign Tenders 

#for and on behalf of:.................................................................................

#These sections MUST be completed by the Tenderer.
VERSION 2 - 30th June 2001)
PART TWO

GENERAL OBLIGATIONS

The Tenderer is deemed to have included for providing  the services of the Items described below, including for complying with the  provisions  of  the  General Conditions of Sub‑Contract and Appendix summarised in  this PART. It is deemed that the costs of providing the services is included in the sum stated in PART ONE of this Tender.

1.
Allow for all on and off Site management costs.

2.
Allow for all labour on‑costs in respect of:‑ 


(a)
National Insurance Contributions.


(b)
Pension Contributions.


(c)
Annual and Public Holidays.


(d)
Travelling Time, Expenses, Fares and Transport.


(e)
Guaranteed Time.


(f)
Non‑Productive Time, and other expenses in connection with overtime.


(g)
Incentive and Bonus Payments.


(h)
Any tax, statutory contribution or levy payable by the Sub‑Contractor in respect of Labour.


(j) 
Industrial Training Board Levy.


(k)
Any other disbursement arising from employment of labour.


(l)
Protective Clothing.

3.
Allow for the cost of providing, where appropriate  and if  so  requested  by  the  Company, a schedule of  the quantities, prices and extensions used in the  calculation of the Tender sum and for accepting responsibility for the accura​cy of all the quantities  and  extensions contained therein other than any  quantities  that  may have been provided by the Company.

4.
Allow for providing  and  erecting all scaffolding  and hoists required for the Works, PROVIDING such scaffolding and hoists are stated to be  the  re​sponsibility of the Sub‑Contractor in item 12 of the Appendix hereto.

5.
Allow for the inspection, testing and commissioning  of the Works.

6.
Allow for covering up and protecting the Works  to  the satisfaction of the Company.  Damaged, lost or stolen items are the responsibility of the Sub‑ Contractor.

7.
Allow for clearing away storage accommodation  provided by the Sub‑Contractor and for making good the area upon its removal.

8.
Allow for indemnifying the Company  against  any  claim brought against him in respect of intellectual property  rights  that may have been infringed by the  Sub‑Contractor  in  the execution of the Works.

9.
The Tenderer shall be deemed to have visited the site and have full knowledge of all matters affecting access to the site (which will only be given for the carrying out of the Works), maintenance of all services, adjacent premises  is deemed to have included for comply therefore within his tender.

10.
Two copies of drawings will be issued to the Sub‑Contractor free of charge.  Additional copies will be charged for.

11.
Allow for water for the works and drinking purposes including temporary ar​rangements for storing/distributing. Pay all charges and rentals on meters.

12.
Allow for removal of rubbish, protective casings and coverings and cleaning the Works on completion.

13.
The Sub‑Contractor shall provide the Company with copies of all notices, orders and requirements served upon the Sub‑Contractor in respect of the Works as soon as reasonably practicable.

14.
When requested the Sub‑Contractor shall attend site meetings as necessary for the correct management and co‑ordination of the Sub‑Contract by the Company.

15.
Allow for the Company and his representatives use of all instruments necessary to check the levels and setting out etc.

16.
The Sub‑Contractor should note that the hours of normal site operations are 08.00 to 16.30 hours Monday to Friday. The site will be closed for annual and public holidays detailed in the Working Rule Agreement. Written approval must be obtained from the Company for Works to be carried out outside these times. Additional hours will be at no extra charge unless specifically agreed and the Sub‑Contractor shall be held liable for all additional cost and expense in​curred by the Company.

17.
All work shall comply with all the requirements of the following (including all notices, notifications and arranging for all necessary inspections) where applicable:‑


a.
British Standards


b.
NHBC


c.
Local Authority Bylaws


d.
Public Bodies


e.
Statutory Services


f.
Health and Safety at Work Act


g.
Traffic Regulations


h.
Police Regulations


i.
Recommendations of BS 5228 in respect of Noise Pollution


j.
To comply with all current C.D.M and Costs regs.

18.
The Tenderer must submit with his tender a breakdown of the tender sum. This will comprise for housebuild and plot work items, a price per housetype or plot and for external works items will comprise of fully priced Bill of Quantities. The Tenderer must agree to submit any additional information upon request.

19.   
If your tender is successful, before you commence any works on site you must have in your possession a signed authorised order, or a letter of intent signed by a director of this division. If you start work without the aforementioned, you do so at your own risk, as any other method of instructing you to commence will not constitute, or will not be interpreted as, an official order.

20. Customer Care
a)
That in consideration of Bellway awarding to the Contractor the order for the Works on the Development the Contractor will on notification by Bellway of a defect requiring the Contractor’s attention undertake rectification of said defect within 48 hours.

b)
Bellway will notify the contractor direct by telephone with a note being made of the date, time, and person accepting the message. The instruction will subsequently be confirmed in writing.

c) If the Contractor fails to attend to the defect within the period, Bellway reserves the right without prior explanation, to pass to others the work for rectification and to deduct the costs from any monies which may be due or outstanding on this or any other contract with the Contractor or recover them as a debt from the Contractor.
d) The Contractor hereby indemnifies Bellway against any loss, damage or expenses whatsoever or howsoever caused.

e) The Contractor shall inform Bellway, subsequently confirmed in writing, if he disputes liability for any work or if access is denied to carry out the work.

21.
No alterations to any part of this document may be made without the written consent of the Company,
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INTERPRETATION & DEFINITIONS

1.1 In these Conditions, unless the context otherwise requires, the words or expressions that begin with capital letters shall have the precise meanings as set out below:

1.1.1 ‘Appendix’ means the appendix attached to the Sub-Contract Order;

1.1.2 ‘Attendances’ means the facilities, plant and equipment referred to in the Pre-Sub-Contract Meeting Minutes as to be provided by Bellway and if no such facilities, plant and/or equipment are specified, then Bellway shall not be obliged to provide any facilities, plant and/or equipment for use by the Sub-Contractor;

1.1.3 ‘Authorised Representative’ means a person authorised by Bellway and stated in the Sub-Contract Order or such other person as Bellway shall notify to the Sub-Contractor in writing to perform such role;
1.1.4 ‘Bellway’ means Bellway Homes Limited (company number 670176) whose registered office is at Seaton Burn House, Dudley Lane, Seaton Burn, Newcastle upon Tyne, NE13 6BE;

1.1.5 ‘Cancellation Payment’ an agreed payment which becomes due to the Sub-Contractor upon termination by Bellway of the engagement of the Sub-Contractor pursuant to clause 27.2.3 of these Conditions as specified in the Pre-Sub-Contract Meeting Minutes or if no amount is specified then the amount shall be five hundred pounds (£500) (inclusive of VAT);

1.1.6 ‘CDM Regulations’ means the Construction (Design & Management) Regulations 2007 and any approved Code of Practice published by the Health and Safety Executive in relation to such regulations or any subsequent amendment or replacement thereto;

1.1.7 ‘Claim’ means any claim which the Sub-Contractor has or may have against Bellway under, arising out of or in connection with the Sub-Contract (including, without limitation, an extension of time to complete the Sub-Contract Works or any additional payment in connection with a Variation or any payment whatsoever in addition to or in excess of the Sub-Contract Sum or any upwards adjustment to the Sub-Contract Sum) and howsoever arising under any circumstances whatsoever (including, without limitation, by reason of a breach of contract on the part of Bellway, breach of statutory duty or tortious or negligent act or omission);

1.1.8 ‘Completion’ means a state in which the Sub-Contract Works are complete in all respects save for minor defects the existence completion or rectification of which in the opinion of Bellway would not prevent or unreasonably interfere with the use and occupation of the Sub-Contract Works and in addition any testing, commissioning regulation or adjustment which is a legal requirement has been completed;

1.1.9 ‘Conditions’ means these terms and conditions as may be varied by the Special Conditions; 

1.1.10 ‘Consultants’ means any consultants engaged in respect of the Project;
1.1.11 ‘Copyright Material’ means any and all documents (whether in hard copy, digital or electronic format and whether in existence as at the date of the Sub-Contract or yet to be created) including but not limited to reports, drawings, plans, specifications, minutes and calculations produced or prepared by the Sub-Contractor or on its behalf in connection with the Project or the Site or as part of the Sub-Contract Works; 

1.1.12 ‘Defects’ means all and any defects, shrinkages, failures, malfunctions and other faults in the Sub-Contract Works or any part of them which is due to materials or workmanship or design not being in accordance with the Sub-Contract;

1.1.13 ‘Emergency Defects’ means plumbing and or drainage failure electrical supply failure, central heating failure security (door or window lock) failure or malfunction which could result in safety or security issues;

1.1.14 ‘General Defects’ means any Defect not being an Emergency Defect; 

1.1.15 ‘Insolvent’ means in relation to the Sub-Contractor any corporate action, legal proceedings or other procedure or step is taken in relation to:

(a) the suspension of payments, a moratorium of any indebtedness, winding-up, dissolution, administration (or the service at court of any notice of intention to appoint an administrator) or reorganisation (by way of voluntary arrangement, scheme of arrangement or otherwise) of the Sub-Contractor other than a solvent liquidation or reorganisation; or

(b) composition, compromise, assignment or arrangement with any creditor; or

(c) the appointment of a liquidator (other than in respect of a solvent liquidator of the Sub-Contractor), receiver, administrator, administrative receiver, compulsory manager or other similar officer in respect of the Sub-Contractor or any of its assets; or

(d) enforcement of any security over any assets of the Sub-Contractor or any analogous procedure or step is taken in any jurisdiction; or

(e) any expropriation, attachment, sequestrian, distress or execution affects any asset or assets of the Sub-Contractor; or

(f) any financial indebtedness of the Sub-Contractor is declared to be or otherwise becomes due and payable prior to its specified maturity as a result of an event of default (however described);

1.1.16 ‘Liquidated Damages’ means the sum if any as notified in the Sub-Contract Order and/or the Pre-Sub-Contract Meeting Minutes.  If no sum is stated the amount shall be such amount as is equivalent to the loss and/or expense to Bellway caused by the delay as set out in clause 11.2;

1.1.17 ‘Mandatory Group Deals’ means any supplier or contractor named on Bellway’s preferred list of sub-contractors or suppliers as may be amended or updated from time to time, a copy of which is available for inspection at Bellway’s office address or on request;

1.1.18 ‘NHBC’ means the National House Building Council;
1.1.19 ‘Pre-Sub-Contract Meeting Minutes’ means the minutes of any pre-sub-contract meeting held between Bellway and the Sub-Contractor or if no such meeting takes place the note prepared by Bellway setting out the particulars relating to the Sub-Contract;

1.1.20 ‘Project’ means the works on or in connection with the Site of which the Sub-Contract Works form a part;

1.1.21 ‘Rectification Period’ means the period which starts on the date of completion of the Sub-Contract Works and ends twenty-four (24) months from the date of completion of the whole of the Project;
1.1.22 ‘Retention’ means such percentage of the amount otherwise due (from time to time) to the Sub-Contractor pursuant to the Conditions and as set out in the Pre-Sub-Contract Meeting Minutes or if no percentage is set out then the percentage shall be five (5) per cent; 

1.1.23 ‘Requisite Consents’ means any and all relevant permissions, consents, approvals, licences, certificates and permits as may be lawfully required in order to commence, carry out and complete the Project and which term includes but is not limited to any modification, variation or amendment to any relevant Requisite Consent;
1.1.24 ‘Sections’ means any one or more parts into which the Sub-Contract Works are divided as set out and described in the Pre-Sub-Contract Meeting Minutes;

1.1.25 ‘Site’ means the location of the Project as described in the Sub-Contract Order or the Sub-Contract Documents;

1.1.26 ‘Special Conditions’ means special conditions (if any) that may amend, modify or supplement these Conditions and which may be specified by Bellway in the Appendix;
1.1.27 ‘Specification’ means the documents (including any variations, additions or omissions thereto) listed in the Appendix or attached to the Sub-Contract Order or referred to in the Pre-Sub-Contract Meeting Minutes or otherwise brought to the Sub-Contractor’s attention, which describe the nature and scope of the Sub-Contract Works;

1.1.28 ‘Statutory Requirements’ means any and all requirements pursuant to any Act of Parliament, any instrument, rule or order made under any Act of Parliament, any subordinate legislation within the meaning of Section 21(i) of the Interpretation Act 1978, or any regulation or byelaw of any local authority or of any statutory undertaker which has any jurisdiction with regard to the Project or with whose systems the same are or will be connected including without limitation any statutory provisions and any decision of a relevant authority or organisation thereunder which controls the right to develop the Site, or other requirement from any relevant authority relating to pollution or protection of the environment and/or human health and safety and/or planning, or any exercise of the Royal Prerogative, any enforceable community right within the meaning of Section 2 of the European Communities Act 1972, any other applicable law and the term ‘Statutory Requirements’ includes but is not limited to any modification, amendment or re-enactment (whether before or after the date the Sub-Contract is entered into) to any relevant Statutory Requirements;
1.1.29 ‘Sub-Contract’ means the contract between Bellway and the Sub-Contractor under which the Sub-Contractor has agreed to carry out and complete the Sub-Contract Works in accordance with and subject to the Sub-Contract Documents;

1.1.30 ‘Sub-Contract Documents’ means the Sub-Contract Order; the Specification; the Conditions (as may be amended by any Special Conditions); the Pre-Sub-Contract Meeting Minutes and any documents listed by Bellway in the Appendix; 

1.1.31 ‘Sub-Contractor’ means the legal entity with whom the Contract is entered into and to whom the Sub-Contract Order is addressed;
1.1.32 ‘Sub-Contractor’s Persons’ means the Sub-Contractor’s contractors, suppliers, servants, agents, partners, workers or employees engaged in connection with the Sub-Contract Works;

1.1.33 ‘Sub-Contract Order’ means the order from Bellway to the Sub-Contractor relating to the Sub-Contract Works;

1.1.34 ‘Sub-Contract Period’ means the period or periods as set out in the Pre-Sub-Contract Meeting Minutes within which the Sub-Contract Works are to be completed or if no period is agreed within such period of time as may be reasonably required by Bellway so as not to delay or disrupt the regular progress and timely completion of the Project;
1.1.35 ‘Sub-Contract Sum’ means the amount indicated in the Sub-Contract Order to be paid to the Sub-Contractor for carrying out and completing the Sub-Contract Works and for the avoidance of doubt is deemed to include everything necessary to carry out the Sub-Contract Works including all travelling time, overtime payments, fare and subsistence allowances howsoever arising.  There shall be no change to this sum unless stated in the Sub-Contract Order or as permitted pursuant to these Conditions;

1.1.36 ‘Sub-Contract Works’ means the Sub-Contract Works to be carried out and completed by the Sub-Contractor as briefly described on the Sub-Contract Order and more particularly in the Sub-Contract Documents (including any variations additions or omissions thereto and including any design of any part or parts);

1.1.37 ‘Superior Contracts’ means all contracts or agreements between Bellway and any Third Party in relation to the carrying out of the Project at the Site (which shall include but is not limited to any modifications or variations thereto);
1.1.38 ‘TeCSA’ means the Technology and Construction Solicitors’ Association;

1.1.39 ‘Third Party’ means any one or more of the following class or classes of person:

(a) any person who as a tenant enters into an agreement for lease or lease in relation to any part of the Site; 
(b) any person who enters into an agreement to provide finance to Bellway or to a purchaser or tenant of any part of the Site; 

(c) a management company set up in relation to any part of the Site; and 

(d) any person who enters into an agreement to purchase a freehold or leasehold interest in any part of the Site,
1.1.40 ‘Trade Sub-Contract’ means any contract or agreement between Bellway and any Trade Sub-Contractor (which shall include but is not limited to any modifications or variations thereto);
1.1.41 ‘Trade Sub-Contractor’ means any legal entity whom Bellway engages (other than the Sub-Contractor) to carry out any part of the Project and shall include but not be limited to a consultant;
1.1.42 ‘Variation’ means a variation, modification, omission, addition or other alteration in the nature or scope of the Sub-Contract Works;

1.1.43 ‘Valuation Period’ means each calendar month during the course of the Sub-Contract Works with the first such period expiring at the end of the calendar month following the month in which was the Sub-Contractor commenced performance of the Sub-Contract Works on Site; and

1.1.44 ‘Working Day’ means any day from Monday to Friday (inclusive) which is not Christmas Day, Good Friday or a statutory bank holiday and excludes the period from 23 December to 2 January (inclusive) in any year.
1.2 In these Conditions, unless the context otherwise requires:

1.2.1 references to a paragraph or clause or Schedule are references to a paragraph or clause or Schedule in or to or of these Conditions; 

1.2.2 clause and paragraph headings in these Conditions are for ease of reference only and not to be taken into account in the construction or interpretation of the clause or paragraph which they head;

1.2.3 words importing the singular meaning include the plural meaning and vice versa and words of the masculine gender include every gender;

1.2.4 a reference to ‘includes’ or ‘including’ shall be construed without limitation;

1.2.5 a reference to a ‘person’ includes any individual, firm, partnership, company and any other legal entity; and

1.2.6 references to a party or the parties are references to a party or the parties to the Sub-Contract and references to a party shall include its successors in title and permitted assigns.
THE CONDITIONS

1.3 Any quotation and/or tender received by Bellway from the Sub-Contractor in respect of the Sub-Contract Works is deemed to have been made subject to the Conditions. Any terms and conditions of the Sub-Contractor are superseded, are of no effect and do not form part of or apply to the Sub-Contract in all circumstances even if included as part of the Sub-Contract Documents unless and to the extent incorporated as Special Conditions.

1.4 The Sub-Contractor shall (if requested) sign a copy of these Conditions for deposit with Bellway by way of acknowledgement that these Conditions shall govern all present and future contractual relations between Bellway and the Sub-Contractor until further notice is given by Bellway to the Sub-Contractor.
1.5 Without prejudice to and whether or not the Sub-Contractor has complied with clause 2.2, the Sub-Contractor shall be deemed to have read and accepted these Conditions in full for all present and future contract relations between Bellway and the Sub-Contractor until further notice is given by Bellway to the Sub-Contractor.
1.6 The terms and conditions of the Sub-Contract may only be varied in writing, signed by the Authorised Representative. Any other purported variation shall be of no effect.

1.7 Notwithstanding the date Bellway and the Sub-Contractor enter into the Sub-Contract, any goods supplied or works performed (including but not limited to enabling, design, demolition, temporary or other preliminary or permanent works) by or on behalf of the Sub-Contractor prior to the date of the Sub-Contract in anticipation of Bellway entering into the Sub-Contract with the Sub-Contractor (including but not limited to any work carried out pursuant to any letters of intent) shall be treated as forming part of the Sub-Contract Works and shall be subject to the terms of the Sub-Contract and the Sub-Contractor assumes full responsibility for the same. Any monies already paid as at the date of the Sub-Contract by Bellway to the Sub-Contractor in connection with the Sub-Contract Works shall be treated as payments on account of the Sub-Contract Sum.

SUB-CONTRACT DOCUMENTS

1.8 Where there is any conflict, ambiguity or discrepancy within or between any of the Sub-Contract Documents, Bellway shall instruct the Sub-Contractor as to which of the discrepant items is to be adopted and the Sub-Contractor shall (subject always to complying with all Statutory Requirements and the Requisite Consents) comply with such instruction at no cost to Bellway and without any adjustment to the Sub-Contract Sum or the Sub-Contract Period and without any entitlement to a Claim.

GENERAL OBLIGATIONS

1.9 All workmanship and materials and design shall be of a high standard, free from defects and fit for their purpose when incorporated into the Project.  

1.10 The Sub-Contractor shall regularly and diligently carry out and complete the Sub-Contract Works in accordance with all Statutory Requirements, Requisite Consents, NHBC requirements and the Sub-Contract Documents relating to the Sub-Contract Works and/or the Project and/or the Site and is deemed to have made all due allowance for such obligations within the Sub-Contract Sum and the Sub-Contract Period. In addition, the Sub-Contractor shall follow the recommendations of any Code of Practice relating to the Sub-Contract Works being carried out unless otherwise stipulated in writing by Bellway signed by the Authorised Representative.  The Sub-Contractor shall report all accidents involving the Sub-Contractor’s employees within one hour of the incident. The Sub-Contractor shall issue COSHH data sheets prior to commencement of the Sub-Contract Works and provide all necessary information to allow Bellway to prepare the Health and Safety File under the CDM Regulations. The Sub-Contractor shall comply with all Bellway’s Site requirements. 
1.11 The Sub-Contractor warrants that the Sub-Contract Works on Completion shall comply with the requirements set out in the Sub-Contract Documents, all Statutory Requirements, all Requisite Consents and shall fit within the boundaries of the Site.
1.12 The Sub-Contractor is responsible for the co-ordination and integration of the Sub-Contract Works including but not limited to the design and carrying out thereof with the Project and any other works to be undertaken by Bellway and/or the Consultants and/or the Trade Sub-Contractors. The Sub-Contractor shall not hinder or prevent the progress of works being undertaken by others and shall advise Bellway as to the suitability and compatibility of any existing work or the existing condition of the Site or the Project for the Sub-Contract Works in good time so as not to delay or disrupt the regular progress or the timely completion of the Project.
1.13 The Sub-Contractor acknowledges that Bellway may rely on any certificate or written approval or comment the Sub-Contractor gives in respect of the Sub-Contract Works (including but not limited to all advice or recommendations made or given prior to entering into the Sub-Contract) and that when performing its obligations under any Superior Contract Bellway will rely on the Sub-Contractor’s skill and judgement in carrying out and completing the Sub-Contract Works. The Sub-Contractor agrees that Bellway is deemed not to have any intrinsic expert knowledge or skill in relation to the Sub-Contract Works and the Sub-Contractor shall warn Bellway if it becomes aware or ought reasonably to be aware of any inadequacies or discrepancies within or between the nature, scope and design of the Sub-Contract Works.

MATERIALS

1.14 The Sub-Contractor shall not specify for use or permit to be used in the Sub-Contract Works any goods or materials generally known in the construction industry to be deleterious to health and safety and/or to the environment and/or to the durability or integrity of the Project in the particular circumstances in which they are used or which by their nature or application contravene any British or EU Standard or Code of Practice current at the date of use of such goods or materials.
1.15 Where required by Bellway, materials shall also comply with Bellway’s Corporate Social Responsibility policy and Environmental guidelines (copies of which are available for inspection at Bellway’s office or address or on request).

THIRD PARTY AGREEMENTS

1.16 Copies of any Superior Contracts and Trade Sub-Contracts (excluding financially and commercially sensitive information) are available for inspection by the Sub-Contractor at Bellway’s offices and the Sub-Contractor is deemed to be aware and shall have full knowledge of the provisions contained in all Superior Contracts and Trade Sub-Contracts. 
1.17 The Sub-Contractor shall assume, observe, perform and comply with and be bound by all the obligations and liabilities of Bellway under all Superior Contracts in so far as they relate to and are applicable to the Sub-Contract Works or any part of them and shall relieve Bellway of all liability in respect thereof. 
1.18 The Sub-Contractor shall not by any act, omission or default cause, constitute or contribute to any breach by Bellway of its obligations and duties or lead to a diminution in Bellway’s rights under any Superior Contracts or any Trade Sub-Contracts and shall indemnify and save harmless Bellway from and against any and all losses, costs, damages, and expenses Bellway suffers or incurs or may become liable for arising from any breach or non-compliance by the Sub-Contractor of its obligations and duties under this clause. 

1.19 In addition, the Sub-Contractor shall take full account of any interests or rights enjoyed by any third party in or over the Site (including without limitation any easements and rights of way air or light) and any restrictions or other encumbrances affecting the Site and ensure that no infringement is caused by it in the carrying out or completion of the Sub-Contract Works.
SITE ACCESS AND CONDITIONS

1.20 Bellway will allow the Sub-Contractor such non-exclusive access to the Project as is necessary to allow the Sub-Contractor to carry out and complete the Sub-Contract Works in accordance with Bellway’s direction.
1.21 The Sub-Contractor shall be responsible for the accurate setting out of the Sub-Contract Works and shall satisfy itself before commencing the Sub-Contract Works and during the carrying out of the Sub-Contract Works as to the position, dimensions and suitability of any previous and/or existing work and the ground, sub-surface conditions and existing structures or services which may in any way affect the Sub-Contract Works. The Sub-Contractor shall satisfy itself that any existing and/or previous work to that of the Sub-Contract Works or any part of them has been properly executed and completed before commencing the Sub-Contract Works and shall immediately warn Bellway in writing where any such previous or existing work is out of position, wrongly dimensioned or the conditions of the Site are in any other way unsuitable. If no such written notice is given by the Sub-Contractor it shall have no claim whatsoever in respect of the state, condition, compatibility or suitability of any existing and/or previous work.

1.22 If Bellway has provided the Sub-Contractor with any documents or information relating to the condition of the Site, the ground, sub-surface conditions, existing structures and services and/or the Project and/or the Sub-Contract Works then, whilst Bellway does not warrant and makes no representation as to the accuracy or sufficiency of any such documents or information or any recommendations or conclusions contained in them, the Sub-Contractor shall not do or omit to do anything which might place Bellway in breach of any obligations it might have in respect of or arising out of such documents and/or information. The risk of the condition of the Site, the ground, sub-surface conditions, existing structures and buildings, adverse physical conditions and artificial and natural obstructions rests entirely with the Sub-Contractor. The Sub-Contractor shall not be entitled to any Claim in connection with such risk nor shall the Sub-Contractor be released from any of the risks accepted or obligations undertaken by him under the Sub-Contract on the ground that he did not or could not reasonably have foreseen any matter which might affect or have affected the carrying out of the Sub-Contract Works. 

1.23 Bellway may so as to assist the Sub-Contractor issue an instruction effecting a Variation to the Sub-Contract Works in the event the Sub-Contractor encounters adverse conditions or naturally occurring or artificial obstructions during the course of executing the Sub-Contract Works but the Sub-Contractor shall not by reason of such instruction be entitled to any Claim.

INSURANCE

1.24 Without prejudice to its liability to indemnify Bellway under clause 9 the Sub-Contractor shall maintain such insurance policies as are necessary to cover its liability in connection with the Sub-Contract including but not limited to policies of Employer's Liability, Public Liability (including but not limited to Product Liability) and unless confirmed otherwise in writing by Bellway Contractor’s All Risks each with a limit of cover of not less than the amount stated in the Pre-Sub-Contract Meeting Minutes or if no limit of cover is specified then the Sub-Contractor shall maintain cover in each case with a limit of indemnity of five million pounds (£5,000,000) for each and every claim in any one period of insurance.

1.25 In so far as the Sub-Contractor is responsible for design of the Sub-Contract Works the Sub-Contractor shall take out and/or maintain a policy of professional indemnity insurance with a limit of indemnity of not less than the amount stated in the Pre-Sub-Contract Meeting Minutes or if no limit of indemnity is specified then the Sub-Contractor shall maintain cover of not less than five million pounds (£5,000,000) for each and every claim in any one period of insurance (or in the case of claims for pollution or contamination with not less than such limit of indemnity in the aggregate for any and all claims notified in any one year of insurance). The Sub-Contractor agrees to maintain such insurance at all times until twelve (12) years after the date of Completion provided such insurance is available generally on commercially reasonable rates and terms having regard (inter alia) to premiums required and policy terms obtainable.
1.26 Within five (5) Working Days’ of receiving a request to do so, the Sub-Contractor agrees to provide Bellway with evidence (such as a copy of a letter from its insurance brokers or an insurance verification certificate) that such policy of insurance is being maintained and is in force and the premium for the current period of insurance has been paid.
1.27 Where the Sub-Contractor is unable to effect insurance policies on generally commercially reasonable terms it shall promptly notify Bellway and shall obtain in respect of such period such reduced level of insurance as is available and as it would be fair and reasonable in the circumstances for the Sub-Contractor to obtain.  
INDEMNITIES

1.28 The Sub-Contractor shall be liable for and shall indemnify and save harmless Bellway from and against:
9.1.1 any and all costs, consequences, claims, losses, expenses, liabilities or damages which, as a consequence of a breach, non-performance or non-observance of the terms of the Sub-Contract by the Sub-Contractor, Bellway suffers or incurs itself or is liable for to a third party under any contract with such third party in respect of the Project unless and to the extent due to any negligence of Bellway; and 

9.1.2 any and all costs, consequences, claims, losses, expenses, damages, liabilities or proceedings in respect of any injury or damage whatsoever to any property real or personal (including but not limited to any expense, liability loss or claim arising from but not limited to obstruction trespass nuisance or interference with any rights of way light air or water) including the Sub-Contract Works, any temporary Sub-Contract Works, the Project, any temporary works, any materials or other things delivered to the Site for incorporation therein and any construction, plant, tools, equipment, temporary buildings and contents owned or hired by Bellway or for which it is responsible insofar as such injury or damage arises out of or in the course of the Sub-Contract Works unless and to the extent due to any negligence of Bellway; and
9.1.3 any and all costs, consequences, claims, losses, expenses, damages, liabilities or proceedings whatsoever arising under any statute or at common law or otherwise in respect of personal injury to or death of any person whomsoever arising out of in the course of or caused by the carrying out of the Sub-Contract Works unless and to the extent due to any negligence of Bellway; and
9.1.4 any and all costs, consequences, claims, losses, expenses, liabilities or damages suffered or incurred by Bellway or by third parties resulting from relating to or arising out of any tortious, statutory or other failure or default or breach of contract by the Sub-Contractor unless and to the extent due to any negligence of Bellway.

PROGRAMME

1.29 The Sub-Contractor shall comply with all decisions, instructions and directions given to it by Bellway. If the Sub-Contractor shall fail to comply within seven (7) days of receipt of such written instruction then Bellway may issue a written notice of failure to the Sub-Contractor. Failure by the Sub-Contractor to comply with that written notice within a further seven (7) days will enable Bellway to others to carry out the instruction whereupon all extra costs and losses and all damages suffered or incurred by Bellway as a result of the employment of others to carry out the instruction shall be recoverable from the Sub-Contractor as a debt. 

1.30 The Sub-Contractor shall regularly and diligently carry out and complete the Sub-Contract Works at the direction of and in accordance with any programme issued by Bellway and shall complete the same within the Sub-Contract Period and in such order as shall be compatible with and so as not to delay or disrupt or conflict with the Project, the planned and/or actual progress of the Project and the planned and/or actual progress of works being carried out by other Trade Sub-Contractors. The Sub-Contractor acknowledges that failure by the Sub-Contractor to comply with the provisions in this clause may cause delay and/or disruption to the Project and/or any part of it and /or may cause Bellway to suffer or incur costs, losses, damages and/or expense. 

1.31 The Sub-Contractor shall at all times provide sufficient skilled and unskilled labour with adequate supervision in accordance with clause 23 herein to achieve Completion within the period or periods required under clause 10.2. If however in the reasonable opinion of Bellway reasonable progress in the performance of the Sub-Contract Works is not being maintained by the Sub-Contractor Bellway may, upon written notice to the Sub-Contractor and without prejudice to its right of termination pursuant to clause 27, engage others to supplement the Sub-Contractor’s labour on Site. The Sub-Contractor shall indemnify Bellway in respect of any additional costs, consequences, claims, losses, expenses, damages, liabilities or proceedings suffered or incurred by Bellway as a consequence.
1.32 The Sub-Contractor acknowledges that the Sub-Contract Works may not be executed continuously and the Sub-Contractor is deemed to have allowed in the Sub-Contract Sum for executing the whole of the Sub-Contract Works in such a manner and sequence as Bellway may require including but not limited to working either continuously or in sections or staging the Sub-Contract Works to suit progress of works by Trade Sub-Contractors. The Sub-Contract Sum is deemed to cover multiple visits to Site as necessary.

1.33 Pursuant to the national construction industry holidays agreement, the Site may be closed for periods whilst the Project (including but not limited to the Sub-Contract Works) is in progress. The Sub-Contractor shall be deemed to have allowed in its Sub-Contract Sum for any additional costs due to the phasing of its work in progress to suit these requirements and any additional time in the Sub-Contract Period.

1.34 The Sub-Contractor acknowledges and agrees that Bellway may, from time to time, during the carrying out of the Sub-Contract Works, issue programmes to the Sub-Contractor relating to the carrying out of the Sub-Contract Works and the issue of any such programme to the Sub-Contractor shall not of itself constitute grounds giving rise to a Claim and/or to a Variation pursuant to the Sub-Contract.

EXTENSIONS OF TIME AND DELAY

1.35 If the completion of the Sub-Contract Works is delayed and such delay has been caused by: 
11.1.1 any impediment, prevention or default (whether by act or omission) by Bellway (except to the extent that it was caused or contributed to by any default, whether by act or omission, of the Sub-Contractor); and/or 
11.1.2 any Variation properly instructed by Bellway and performed in accordance with the Sub-Contract
THEN, the Sub-Contractor shall make an application in writing to Bellway and Bellway shall within a reasonable time thereafter make in writing to the Sub-Contractor such extension or extensions (if any) to the Sub-Contract Period as may be fair and reasonable in all the circumstances and PROVIDED ALWAYS that the Sub-Contractor has constantly used its best endeavours to prevent any delay or further delay to the carrying out or completion of the Sub-Contract Works and provided further that the Sub-Contractor shall not become entitled to an extension of time to the extent that the delay event or circumstance has been caused or contributed to by any error, omission, negligence or default of the Sub-Contractor or anyone for whom it is responsible.

1.36 If the Sub-Contractor fails to complete the Sub-Contract Works within the Sub-Contract Period he shall pay or allow to Bellway Liquidated Damages or a sum equivalent to any and all costs, losses, damages, expenses suffered or incurred by Bellway and caused by such failure and such sum may be deducted from amounts otherwise due to the Sub-Contractor and/or Bellway may claim such costs, losses, damages and expenses from the Sub-Contractor as a debt. The Sub-Contractor hereby acknowledges that the Liquidated Damages (which are a non-exhaustive list) are reasonably foreseeable and within the reasonable contemplation of the parties at the time the Sub-Contract is entered into (including but not limited to liquidated damages that Bellway may be liable to pay or may otherwise incur arising out of attributable to or in connection with the Sub-Contractor’s failure to complete the Sub-Contract Works within the Sub-Contract Period).

1.37 Where it appears (in the reasonable opinion of the Authorised Representative) that the Sub-Contractor will not complete the Sub-Contract Works within the Sub-Contract Period or the rate of progress of the Sub-Contract Works is at any time too slow Bellway may instruct the Sub-Contractor to accelerate or expedite the carrying out and completion of the Sub-Contract Works by (without limitation) using additional or substitute plant, equipment and/or labour in order that the Sub-Contract Works will be completed within the Sub-Contract Period and the Sub-Contractor shall comply with such instruction. The Sub-Contractor shall only be entitled to claim any additional payment or adjustment to the Sub-Contract Sum if and to the extent that such acceleration is not due to the Sub-Contractor’s breach of the Sub-Contract and the Sub-Contract Sum shall be adjusted only by an amount equal to the Sub-Contractor’s costs properly and necessarily incurred by the Sub-Contractor in respect of such acceleration.

FACILITIES AND HANDLING

1.38 Bellway shall make available to the Sub-Contractor the Attendances. The Sub-Contractor shall have non-exclusive use of such Attendances with Bellway and other Trade Contractors and the Attendances may only be used and must be treated in accordance with Bellway’s directions and instructions. The Attendances will be provided at such times and at such locations as may be directed by Bellway or as set out in the Pre-Sub-Contract Meeting Minutes. The provision of such Attendances by Bellway shall not relieve the Sub-Contractor of any obligation or duty to test or inspect such Attendances and the Sub-Contractor must satisfy itself that such Attendances are suitable for their intended purpose. No warranty (express or implied) is given by Bellway as to the fitness, suitability or condition of such Attendances. Except as expressly set out in the Pre-Sub-Contract Meeting Minutes, Bellway shall not provide any other facilities, plant or equipment or other attendances to assist the Sub-Contractor to perform its obligations and duties under the Sub-Contract. 

1.39 Any use by the Sub-Contractor of any Attendances shall be at the Sub-Contractor’s own risk and the Sub-Contractor shall not be entitled to any Claim arising from any loss of continuity of any Attendances.

1.40 Bellway does not accept any responsibility for unloading, checking, placing in a safe position or keeping secure or for the prevention of any loss damage or theft in connection with or of the Sub-Contractor’s materials or plant.

1.41 If the Sub-Contractor’s labour is not on Site or is otherwise unavailable when such materials or plant arrive Bellway may arrange to unload the Sub-Contractor’s materials plant and equipment upon the understanding that Bellway shall not be liable for such action. The Sub-Contractor shall pay Bellway’s reasonable costs and charges for services thus rendered.
1.42 Subject to clause 12.1, the Sub-Contractor is to furnish and supply all necessary labour, materials, goods, equipment and plant including but not limited to all scaffolding, ladders, hoists, temporary Sub-Contract Works and tools, commissioning, testing, off-loading and distribution, items of attendance, supervision and to do all that is necessary to ensure the satisfactory performance and completion of the Sub-Contract Works in accordance with the terms of the Sub-Contract (whether express or implied) and the Sub-Contractor is deemed to have allowed for all such risks, responsibilities and liabilities within the Sub-Contract Sum and when calculating the Sub-Contract Period.

1.43 If Bellway has cause to believe in its reasonable opinion that any plant, goods or equipment to be used or being used by the Sub-Contractor is unsafe or unfit for use, Bellway may instruct the Sub-Contractor to take all such steps as may be necessary in order to render such plant, goods or equipment safe and fit for use. The Sub-Contractor shall not have any entitlement to any Claim arising from Bellway properly acting in accordance with this clause. 

COPYRIGHT

1.44 Copyright in any Copyright Material shall remain vested in the Sub-Contractor, but the Sub-Contractor hereby grants to Bellway and Bellway’s successors in title and permitted assigns an irrevocable, royalty-free, non-exclusive licence to copy, use and reproduce the Copyright Material for any and all purposes relating to the Project and such other purposes as may be reasonably foreseeable, except that Bellway shall not be entitled to reproduce any designs contained in the Copyright Material for the purposes of an extension to the Project. This licence shall include the right to grant sub-licences in the terms of this licence and shall be transferable to third parties without the Sub-Contractor’s consent. To the extent that the Sub-Contractor does not have ownership of the copyright in the Copyright Material the Sub-Contractor shall procure from the copyright owner a licence with full title guarantee to Bellway in respect of the Copyright Material in the same terms as set out in this clause.
1.45 The Sub-Contractor shall not be liable for any use by Bellway or Bellway’s appointees of any of the Copyright Material for any purpose other than that for which the Copyright Material was prepared and provided by the Sub-Contractor or as may be reasonably foreseeable.
1.46 The Sub-Contractor agrees that the Sub-Contractor has not and will not produce, specify or employ any Copyright Material in breach of any copyright, patent or other right of any third party and the Sub-Contractor agrees to indemnify Bellway from and against any and all claims, demands, costs, losses and expenses which Bellway suffers or incurs in connection with such breach.
1.47 The Sub-Contractor will at any time provide to Bellway on Bellway’s request with copies (in hard copy, CAD format, electronic format and such other format as Bellway may reasonably require) of the Copyright Material and any other information, correspondence and documentation the Sub-Contractor has prepared in connection with the Project and the Sub-Contractor agrees not to exercise any lien for any reason which the Sub-Contractor might otherwise be entitled to exercise over the Copyright Material. 
1.48 The Sub-Contractor hereby waives and agrees not to assert any moral rights in the Copyright Material granted pursuant to the Copyright Designs and Patents Act 1988.
DRAWINGS/INFORMATION

1.49 Where required by Bellway the Sub-Contractor shall prior to completion of the Sub-Contract Works provide as-built drawings/plans handbooks or manuals including if necessary or appropriate to the type of Sub-Contract Works operating manuals or handbooks (in duplicate and in the required electronic format) in terms intelligible to laymen for use by third party customers of Bellway and will further upon enquiry supply copies of plans and designs and other technical information specifications etc concerning the Sub-Contract Works including reasonable advice on maintenance problems but without waiver of Bellway's rights or the Sub-Contractor's obligations under the Sub-Contract.

1.50 Where the Sub-Contract Works involve compliance with any statutory or regulatory regime the Sub-Contractor shall supply any relevant or necessary certificate, written statement and supporting documents within five (5) days of completion of the Sub-Contract Works or immediately upon a request by Bellway whichever is the earlier or in compliance with any timescale required by statute.
1.51 The Sub-Contractor will obtain and supply to Bellway manufacturers' guarantees in favour of or assignable to Bellway and all manuals, drawings and other information in respect of all items of plant and equipment and other proprietary products which comprise the Sub-Contract Works as may be reasonably requested by Bellway and which are necessary or desirable in connection with the operation and/or maintenance of the Sub-Contract Works. 
1.52 Insofar as Bellway is obliged to provide the Sub-Contractor with any information relating to the Sub-Contract Works or the Project, the Sub-Contractor shall be responsible for making written requests to Bellway in good time for any information required by it of others so as not to delay or disrupt the regular progress or the timely completion of the Project. Failure to make such requests will preclude the Sub-Contractor from being entitled to bring a Claim. The Sub-Contractor shall provide Bellway with all necessary early warnings, applications, notices and any other communications in sufficient time and detail to enable Bellway to comply with any obligations it may have under any Superior Contract in relation to the provision of early warnings, applications, notices and any other communications.

1.53 The Sub-Contractor shall provide in good time so as not to delay or disrupt the Project all reasonable information to Bellway relating to the Sub-Contract Works that Bellway may require in order to set-out and commence any follow-on work after the Sub-Contract Works or any part of them have been completed or any other work that needs to be co-ordinated and integrated into or with the Sub-Contract Works.

1.54 The Sub-Contractor shall provide to Bellway immediately upon request, all necessary records to demonstrate that the Sub-Contractor has complied with all Statutory Requirements relevant to the Sub-Contract Works and any information that may be necessary in order to enable Bellway to obtain NHBC guarantee policies in relation to all residential housing units forming part of the Project insofar as such information relates to the carrying out and completion of the Sub-Contract Works.

OWNERSHIP AND RISK

1.55 The ownership of materials or goods to be used in or in connection with the Sub-Contract Works shall pass to Bellway upon payment by Bellway thereof or, if earlier, upon delivery of the said materials or goods to the Site whether or not payment has been made and whether fixed or unfixed.  The Sub-Contractor shall have the use of such materials or goods on licence until they are fully and finally fixed. Such materials and goods remain at the Sub-Contractor’s risk and responsibility until completion of the whole of the Project (or occupation of the relevant part of the Project, if earlier). The Sub-Contractor shall not have any right to exercise a lien over any of such materials or goods.
1.56 Where ownership has passed upon payment in accordance with clause 15.1 but the materials or goods have not been delivered to site, the Sub-Contractor shall:

15.2.1 store the materials or goods separately from all other materials or goods held by the Sub-Contractor so that they remain readily identifiable as Bellway’s property; 

15.2.2 not remove, deface or obscure any identifying mark or packaging on or relating to the goods or materials;

15.2.3 maintain the goods and materials in satisfactory condition and keep them insured against all risks for their full replacement costs from the date of payment;

15.2.4 notify Bellway immediately if the Sub-Contractor becomes Insolvent;

15.2.5 give Bellway such information relating to and/or access to inspect the goods and materials as Bellway may require from time to time; and

15.2.6 execute a vesting deed and procure that the relevant Sub-Contractor’s Persons enter into and execute a vesting deed in a form reasonably required by Bellway transferring ownership of the relevant materials or goods to Bellway.
15.3
All equipment, materials and goods not for incorporation in the Sub-Contract Works brought on to Site by the Sub-Contractor shall be at the sole risk of the Sub-Contractor.
15.4
Upon delivery of equipment, materials and goods to the Site the Sub-Contractor must provide details of such equipment, materials and goods delivered in the format set out in the Pre-Sub-Contract Meeting Minutes.
15.5
The Sub-Contractor shall do everything necessary and everything required of it by Bellway to protect and secure the Sub-Contract Works against any damage and/or theft and/or loss from whatever cause arising prior to completion of the Project and shall make good all damage or loss however caused prior to completion of the Project (or occupation of the relevant part of the Project, if earlier) and shall ensure that when carrying out such making good that it prevents any damage or loss to other existing work, buildings or structures on or around the Site and that provision is made for the support and protection of all existing structures and services situated in, on, under, around or adjacent to the Site in so far as they may be affected by the Sub-Contract Works.

PAYMENT

1.57 Bellway will pay to the Sub-Contractor the Sub-Contract Sum or such other sum or sums as shall become payable pursuant to the Conditions at the times and in the manner specified in the Conditions.
1.58 The Sub-Contractor shall apply in writing for an interim payment on account of the Sub-Contract Sum in respect of that element of the Sub-Contract Works properly carried out during any Valuation Period and such application must be received by Bellway within and no later than seven (7) days after the end of that Valuation Period. Only one application for payment may be made in any one calendar month. If the Sub-Contractor fails to comply with the terms of this clause it shall apply for payment following the end of the next Valuation Period and, in the meantime, no payment will be due for the Valuation Period in respect of which the Sub-Contractor failed to make an application.  The value of the work done shall be calculated in accordance with the rates and prices (if any) specified in the Sub-Contract, or if there are no such rates and prices, then as may be fair and reasonable in the circumstances. Unless otherwise agreed by Bellway in writing signed by the Authorised Representative, the Sub-Contractor shall not be entitled to include in any application for payment the value of any goods or materials on or off Site unless such goods and materials have been fully fixed and incorporated into the Project.
1.59 Each such application for payment shall consist of an invoice together with such supporting information as is necessary to enable Bellway to ascertain the interim value of the Sub-Contract Works properly carried out during the relevant Valuation Period and to obtain payment from any third party and sufficient evidence to satisfy Bellway that the Sub-Contractor owns good title to any materials or goods for which a request for payment is included in any application for payment together with evidence (if requested by Bellway) that the Sub-Contractor has paid its suppliers and sub-sub-contractors in respect of any work, goods or materials the value of which has been included in the Sub-Contractor’s previous applications for payment or any payments previously made to the Sub-Contractor.  The invoice and supporting information shall specify the sum that the Sub-Contractor considers will become due on the payment due date in respect of the payment and the basis upon which that sum is calculated.  
1.60 The due date for payment of any amount due to the Sub-Contractor shall be the twenty-first (21st) day of the month in which Bellway receives the relevant and valid application for payment.
1.61 Bellway shall give notice to the Sub-Contractor specifying the amount (if any) which Bellway considers to have been due at the payment due date and the basis on which that amount was calculated not later than five (5) days after the date on which any payment becomes due from Bellway or would have become due if the Sub-Contractor had carried out its obligations pursuant to the Conditions and no set off or abatement was permitted by reference to any sum claimed to be due under one or more other contracts.
1.62 The final date for payment of any amount due to the Sub-Contractor shall be thirty (30) days after the date of receipt of the Sub-Contractor’s application for payment.

1.63 Subject to clause 16.11 and unless Bellway has served a notice under clause 16.8, Bellway shall pay to the Sub-Contractor the sum referred to in the notice given by Bellway under clause 16.5 (or, if Bellway has not served notice under clause 16.5, the sum referred to in the application for payment referred to in clause 16.3) (in this clause 16, the ‘Notified Sum’) on or before the final date for payment of each application for payment.

1.64 Not less than on the third day before the final date for payment (in this clause 16 and clause 18, the ‘Prescribed Period’), Bellway may give the Sub-Contractor notice that it intends to pay less than the Notified sum (in this clause 16 and clause 18, a ‘Pay Less Notice’). Any pay less notice shall specify:

1.64.1 the sum that Bellway considers to be due on the date the notice is served; and

1.64.2 the basis on which that sum is calculated.

1.65 If Bellway fails to pay a sum due to the Sub-Contractor by the final date for payment and fails to give a pay less notice under clause 16.8, simple interest shall be added to the unpaid sum from the final date for payment until the actual date of payment. This shall be calculated on a daily basis at the annual rate of two per cent (2%) above the Bank of England Base Rate. The Parties acknowledge that the liability of Bellway under this clause 16.9 is a substantial remedy for the purposes of section 9(1) of the Late Payment of Commercial Debts (Interest) Act 1998.

1.66 Bellway may deduct from any payment due under the Sub-Contract the amount of any bona fide claims set-off or counterclaim by Bellway against the Sub-Contractor under the Sub-Contract or any other contract or agreement Bellway has entered into or will enter into with the Sub-Contractor (whether before or after the date of the Sub-Contract) after giving the Sub-Contractor a notice stating its intention to do so.

1.67 Notwithstanding any other provision of the Sub-Contract, if the Sub-Contractor becomes Insolvent after the Prescribed Period, Bellway shall not be required to pay the Sub-Contractor the Notified Sum on or before the final date for payment.

1.68 For the avoidance of doubt, Bellway shall be entitled to recover from the Sub-Contractor any overpayments made at any time. All interim payments made to the Sub-Contractor shall be payments on account only of sums due under the Sub-Contract.

RETENTION

1.69 Prior to completion of the Sub-Contract Works and the provision by the Sub-Contractor of all information specified in clauses 14 reasonably required by Bellway or required as a condition precedent to completion of the Project under any Superior Contract, Bellway may withhold the Retention from each amount otherwise due to the Sub-Contractor.
1.70 After completion of the Project, but prior to all defects notified during the Rectification Period having been rectified, Bellway may withhold half the Retention from each amount otherwise due to the Sub-Contractor.
FINAL ACCOUNT

1.71 Within one (1) month of completion of the Sub-Contract Works the Sub-Contractor shall submit its final account (the ‘Final Account Application’) to Bellway together with all appropriate supporting documentation to justify any change or adjustment to the Sub-Contract Sum. The Sub-Contractor’s Final Account Application shall clearly set out the Sub-Contract Sum and any adjustments in respect of and arising out of carrying out and completing the Sub-Contract Works together with the sum of all amounts previously paid by Bellway.  The Final Account Application shall specify the amount the Sub-Contractor considers shall be finally due under or in connection with the Sub-Contract and the basis upon which that sum is calculated.  

1.72 Bellway shall consider the information and documentation provided by the Sub-Contractor under clause 18.1 and, whether or not the Sub-Contractor has provided its Final Account Application to Bellway, Bellway may at any time after substantial completion of the Sub-Contract Works (excluding snagging items) calculate and present to the Sub-Contractor the final account (the ‘Final Account’) notifying the Sub-Contractor of the sum that Bellway considers is due and the basis upon which that sum is calculated. The difference if any between the adjusted Sub-Contract Sum and the sum of the amounts previously paid shall be expressed as a balance due (the ‘Final Amount Due’) to the Sub-Contractor from Bellway or to Bellway from the Sub-Contractor as the case may be. 

1.73 Payment of the Final Amount Due shall become due two (2) months after the date Bellway receives the Sub-Contractor’s Final Account Application or one (1) month after the date Bellway issued the Final Account to the Sub-Contractor, whichever is the earlier.

1.74 The computation and payment of the Final Amount Due in accordance with clause 18.2 shall not be conclusive evidence that the design materials goods or workmanship comply with the requirements or terms of the Sub-Contract. The Sub-Contractor hereby acknowledges that any of the following shall be conclusive evidence (except in the event of fraud) as to all sums due or to become due to the Sub-Contractor in connection with the Sub-Contract:

1.74.1 the signing of the Final Account by an authorised signatory of the Sub-Contractor; or

1.74.2 if the Sub-Contractor fails to notify Bellway in writing that it disputes (giving grounds) the Final Account or Bellway’s Pay Less Notice within two (2) months after the due date for payment of the Final Amount Due, then the amount stated in the Final Account or Bellway’s Pay Less Notice

and the Sub-Contractor shall have no further or other claim in connection with the Sub-Contract.

VARIATIONS & DAYWORKS

1.75 Bellway may require a Variation without vitiating the Sub-Contract.
1.76 No Variation shall be carried out by the Sub-Contractor or paid for by Bellway unless the subject of an instruction in writing by Bellway and signed by the Authorised Representative requiring such Variation. 
1.77 Where Bellway gives such a written instruction requiring a Variation the Sub-Contractor shall promptly comply with the instruction. If the Sub-Contractor shall fail to comply within seven (7) days of receipt of such written instruction then Bellway may issue a written notice of failure to the Sub-Contractor. Failure by the Sub-Contractor to comply with that written notice within a further five (5) days will enable Bellway to employ others to carry out the instruction whereupon all extra costs and losses suffered or incurred by Bellway as a result of the employment of others to carry out the instruction shall be recoverable from the Sub-Contractor as a debt.
1.78 Variations shall be valued by agreement between Bellway and the Sub-Contractor or, if they fail to agree, in accordance with the rates and prices in the Sub-Contract Documents or (if no applicable rates and prices exist) such prices as shall be fair and reasonable in the circumstances.
1.79 Unless first agreed in principle in advance and in writing by Bellway signed by the Authorised Representative no claims for overtime unsociable working hours and/or acceleration costs will be considered.
1.80 Any dayworks applications submitted by the Sub-Contractor for signature must be submitted on a work record sheet.  The work record sheet must be signed by the Authorised Representative and such sheet is only as a record of such work and shall not represent a concession of liability to pay for the work or the charges thereon. Dayworks claims shall be completely disregarded if submitted more than ten (10) Working Days from the occurrence of such work or if submitted on anything other then a works record sheet or signed by anyone other than the Authorised Representative.
1.81 In the event a Variation results in any works being omitted from the Sub-Contract Works (including but not limited to work against which there is a provisional sum), Bellway shall deduct an appropriate sum from the Sub-Contract Sum in accordance with clause 19.4 and shall be entitled to engage another contractor to carry out and complete such omitted work without terminating the Sub-Contractor’s engagement under the Sub-Contract. Bellway shall not be liable to the Sub-Contractor for any costs, losses, damages or expenses suffered or incurred by the Sub-Contractor arising from such omission. The act of giving work to a third party or instructing a third party to carry out or complete such work shall not be treated or construed as a breach of contract by Bellway.

PROVISIONAL SUMS

1.82 The net value annexed to the provisional items and also the full amount of the provisional lump sums inserted in any bills of quantities or other documents that form part of the Sub-Contract will be deducted from the Sub-Contract Sum and the value of the work executed under such items shall be valued by measurement bills in detail and priced in accordance with clause 19.4 and the amounts so fixed shall be added to the Sub-Contract Sum. Any work identified as provisional shall only be carried out following receipt by the Sub-Contractor of an instruction in writing from Bellway PROVIDED ALWAYS that notwithstanding any other provision of the Sub-Contract, unless Bellway specifically states otherwise in writing signed by the Authorised Representative, any direction issued by Bellway to the Sub-Contractor relating to provisional sum items shall not entitle the Sub-Contractor to any Claim.

COMPLETION

1.83 When the Sub-Contractor believes that the Sub-Contract Works or a Section thereof have achieved Completion and has completed its own inspection and testing procedure (at no cost to Bellway) the Sub-Contractor shall issue to the Authorised Representative a notice stating that such completion inspection and testing has been undertaken in accordance with the requirements of the Sub-Contract. 
1.84 In the event the Sub-Contractor fails to comply with clause 21.1, if and in so far as Bellway has to undertake inspection or testing procedure, the cost to Bellway of such additional inspections and tests will be recoverable from the Sub-Contractor as a debt.
DEFECTS

1.85 During the Rectification Period any Defects whatsoever shall be rectified to Bellway’s satisfaction promptly and entirely by the Sub-Contractor at its cost and without prejudice to any other liability under the Sub-Contract. If the Sub-Contractor does not carry out such rectification within the time period set out in clause 22.2 or such other time periods set out in the Pre-Sub-Contract Meeting Minutes, then Bellway may at its discretion elect to have rectification works carried out by others and the Sub Contractor shall pay or allow to Bellway the costs and expenses suffered or incurred by Bellway of having such works carried out by others and any resulting claim from any third party affected.  This provision for a Rectification Period is without prejudice to Bellway’s rights or the Sub-Contractor’s duties liabilities and responsibilities generally.
1.86 All rectification work to be carried out within the Rectification Period shall be carried out in accordance with the following criteria:

1.86.1 Emergency Defects to be attended to forthwith and in any event within 2 hours of notification.  The Sub Contractor shall indemnify Bellway in respect of any costs or other losses incurred by Bellway as a result of the Sub Contractor’s failure to respond to notification of an Emergency Defect as above. 

1.86.2 General Defects to be attended to within 5 Working Days or such other period as agreed in writing between Bellway and the Sub-Contractor.
1.87 The Sub-Contractor shall in addition to its liabilities in connection with the Sub-Contract indemnify Bellway against any liability arising under or losses, costs, damages or expenses suffered or incurred in relation to a NHBC other such or similar guarantee in respect of the Sub-Contract Works.
1.88 The Sub-Contractor shall comply with Bellway’s Customer Care Policy (a copy of which is available for inspection at Bellway’s offices or on request).

SITE SUPERVISOR

1.89 The Sub-Contractor shall prior to commencement of the Sub-Contract Works appoint a site supervisor to act as a representative of the Sub-Contractor on the Site and in charge of the Sub-Contract Works and notify Bellway thereof.
1.90 As and when requested to do so by Bellway the site supervisor and such other of the Sub-Contractor’s Persons as may from time to time be necessary shall attend site meetings in connection with the Sub-Contract Works and the Project.
1.91 Failure by the site supervisor to attend such meetings shall be a breach of contract by the Sub-Contractor in respect of which Bellway may claim or deduct as liquidated and ascertained damages for each such breach the sum of one hundred pounds (£100). 
1.92 In the event that in the opinion of Bellway the Sub Contractor has failed or is failing to provide adequate site supervision Bellway shall be entitled to provide its own site supervision and the Sub Contractor shall pay or allow to Bellway the cost so suffered or incurred by Bellway.
ASSIGNMENT/SUB-LETTING/WAIVER

1.93 The Sub-Contractor shall not:

1.93.1 assign the Sub-Contract or any part of it or rights or obligations under it without the prior written consent of Bellway, signed by an Authorised Representative. 

1.93.2 sub-let the Sub-Contract or any part of it or rights or obligations under it to any sub-contractors or suppliers that are not listed in the Mandatory Group Deals (a copy of which is available upon request) without the prior written consent of Bellway, signed by an Authorised Representative. 

1.94 In the event the Sub-Contractor sub-lets part or all of the Sub-Contract Works, the Sub-Contractor shall remain responsible and liable for all works, products, materials and services performed and supplied by its sub-sub-contractors and suppliers and any sub-letting of part or all of the Sub-Contract Works shall not relieve the Sub-Contractor of any of its obligations and duties and liabilities arising from the Sub-Contract. 

1.95 No waiver, forbearance, release, inspection, approval, comment, review or consent or omission to inspect, approve, comment, review or consent by Bellway or its employees, servants, sub-contractors or agents shall in any way derogate or reduce the Sub-Contractor’s duties and obligations in connection with the Sub-Contract.
RUBBISH/HEALTH & SAFETY AT WORK

1.96 The Sub-Contractor shall clean down all its own work and attend upon and make good all damage to its Sub-Contract Works after Trade Sub-Contractors.

1.97 The Sub-Contractor shall ensure that the requirements of Bellway’s Health and Safety Policies and Site Standards Policies (copies of which are available upon request) are fully complied with in so far as it is within the Sub-Contractor’s responsibility to so comply. 
1.98 The Sub-Contractor shall place all the waste it generates from the Site in the relevant and appropriate skip (having regard to the type and category of waste) supplied by Bellway on Site.

THIRD PARTY RIGHTS/COLLATERAL WARRANTIES

1.99 The Sub-Contractor shall execute and deliver to Bellway within fourteen (14) days of receipt of a request from Bellway to do so a deed of deeds of collateral warranty in the form described in or attached or referred to in the Pre-Sub-Contract Meeting Minutes or in such other terms reasonably required by Bellway in favour of any Third Party.

1.100 If the Sub-Contractor fails to execute and deliver any such deed pursuant to clause 26.1 above within fourteen (14) days of Bellway’s request an amount equivalent to 10% of the Sub-Contract Sum may be withheld by Bellway until such time as the deed or deeds of warranty are executed and delivered to Bellway.
1.101 The obligations and duties imposed on the Sub-Contractor and the rights and remedies vested in Bellway in connection with the Sub-Contract shall be enforceable by and shall (in addition) vest in any Third Party pursuant to the Contracts (Rights of Third Parties) Act 1999:

1.102 In any proceedings brought by any Third Party, the Sub-Contractor shall not be entitled to rely on:

1.102.1 any set-off with respect to its remuneration under the Sub-Contract;

1.102.2 any counterclaim which would have been available to the Sub-Contractor if such proceedings had been brought by Bellway; or
1.102.3 any set-off or counterclaim relating to any matter not connected to the Sub-Contract Works.
1.103 Subject always (and if applicable) to the parties complying with the termination and variation provisions of these Conditions, Bellway and the Sub-Contractor shall be entitled to agree any amendment, variation, waiver or release under or arising from or in respect of the Sub-Contract, and to terminate the Sub-Contractor’s engagement under the Sub-Contract or otherwise bring the Sub-Contract to an end without the consent of any Third Party being required.
TERMINATION

1.104 Bellway may instruct the Sub-Contractor to suspend performance of the Sub-Contractor Works at any time and for any reason on reasonable notice.

1.105 Bellway may terminate the Sub-Contractor’s engagement under the Sub-Contract at any time and for any reason by giving to the Sub-Contractor not less than seven (7) days’ prior written notice. On expiry of such notice period, the Sub-Contractor’s engagement under the Sub-Contract will terminate automatically.  Upon termination of the Sub-Contractor’s engagement under the Sub-Contract, Bellway shall pay to the Sub-Contractor:

1.105.1 any instalments of the Sub-Contract Sum and other sums which have become due to the Sub-Contractor prior to the date of such termination and which remain unpaid; 
1.105.2 a fair and reasonable proportion of the next following instalment of the Sub-Contract Sum commensurate with the Sub-Contract Works which the Sub-Contractor has performed up to the date of such termination; and

1.105.3 the Cancellation Payment.

1.106 Subject always to the provisions of clause 27.6, the due date for payments to the Sub-Contractor on termination under clause 27.2 shall be the later of the date of termination and the date of receipt by Bellway of the Sub-Contractor’s relevant and properly prepared VAT invoice showing the correct amount of VAT due. The final date for payment shall be thirty (30) days after the due date.

1.107 On termination under clause 27.2, Bellway shall not be liable to the Sub-Contractor for any losses, costs, damages, claims or expenses suffered or incurred by the Sub-Contractor arising from or in connection with such termination under clause 27.2 (and, without prejudice to the foregoing, Bellway shall not be liable to pay the Sub-Contractor any amounts in respect of loss of profit, loss of contract, loss of opportunity).

1.108 Without prejudice to Bellway’s rights under clause 27.2, if any one or more of the following occurs then Bellway may give written notice to the Sub-Contractor to terminate the Sub-Contractor’s engagement under the Sub-Contract and such termination shall take effect from the date of receipt by the Sub-Contractor of such notice:

1.108.1 
any material breach by the Sub-Contractor of the terms of the Sub-Contract; or

1.108.2 any act or threat of violence or dishonesty or criminal damage by the Sub-Contractor or the Sub-Contractor’s Persons relating to the Sub-Contract Works or Project or Site;
1.108.3 the Sub-Contractor is or is likely to become (in Bellway’s reasonable opinion) Insolvent.

1.109 Bellway shall not be liable to the Sub-Contractor for any losses, costs, damages, claims or expenses suffered or incurred by the Sub-Contractor arising from or in connection with such termination under clause 27.5 (and shall not be liable to pay any loss of profit, loss of contract, loss of opportunity) and Bellway shall not be obliged to make any further payment to the Sub-Contractor in such circumstances until completion of the Project or Bellway decides that it does not intend to complete the Project, whichever is the earlier. On termination under clause 27.5, the Sub-Contractor shall be liable to Bellway for all costs, losses, damages, claims and expenses which Bellway suffers or incurs arising from or in connection with such termination. 

1.110 If Bellway purports to terminate the Sub-Contractor’s engagement under clause 27.5, but no ground for termination under clause 27.5 has arisen, or any ground that had arisen had been waived by Bellway, then Bellway shall be deemed to have decided to terminate and to have terminated the Sub-Contractor’s engagement under the Sub-Contract under clause 27.2.  
CONSEQUENCES OF TERMINATION

1.111 Termination of the Sub-Contractor’s engagement under the Sub-Contract shall not affect the accrued rights and remedies available to either party as at the date of such termination. The Sub-Contractor’s obligations shall survive termination of the Sub-Contractor’s engagement under the Sub-Contract or in the event the Sub-Contract is brought to an end for any reason, except the obligation to carry out any further works after the date of such termination.
1.112 On termination of the Sub-Contractor’s engagement under the Sub-Contract, for the purposes of completion of the Sub-Contract Works Bellway shall have the unrestricted use of the Sub-Contractor’s materials, plant and equipment on Site without responsibility to the Sub-Contractor for fair wear and tear and, subject to re-imbursing the Sub-Contractor’s actual costs arising from the use of such materials, plant or equipment, use any of the materials, plant, equipment or fabricated work on Site or at the Sub-Contractor’s premises which have been bought or fabricated for the purpose of the Sub-Contract. In addition or alternatively, Bellway shall be entitled to take possession of the Sub-Contractors plant and equipment and sell part or all of it to satisfy and discharge any amounts owed by or claimed from the Sub-Contractor. 

1.113 If required by Bellway, the Sub-Contractor shall assign to Bellway without charge the benefit of any agreement for the supply of materials, plant or products and shall execute (and procure that any of its suppliers or sub-contractors execute) without delay all such deeds or documents which may be reasonably required by Bellway in order to effect any such assignment.

STATUS

1.114 For the avoidance of doubt, nothing in this Sub-Contract or in any Sub-Contract to which this Sub-Contract applies shall be construed as at any time establishing the Sub-Contractor or any servant, agent or employee of the Sub-Contractor as the servant agent or employee of Bellway.
1.115 For the avoidance of doubt nothing in this Sub-Contract or in any Sub-Contract to which this Sub-Contract applies shall be construed at any time as making the Sub-Contractor or any servant, agent or employee of the Sub-Contractor a “worker” for or of Bellway as defined in Regulation 2 (1) of the Working Time Regulations 1998 (as may be amended, modified or re-enacted from time to time).

1.116 Nothing in this Sub-Contract or in any sub-contract between Bellway and the Sub-Contractor shall be deemed to constitute either party as the agent of the other party or authorise any party to:
1.116.1 incur any expense on behalf of the other party;

1.116.2 enter into any engagement or make any representation on behalf of the other party;
1.116.3 pledge the credit of or otherwise bind the other party to a third party or the other party in any way whatsoever without in each case the other party’s prior written consent.
1.117 The Sub-Contractor shall indemnify Bellway on demand and keep it indemnified at all times from and against any liability, loss, damage, costs (including but not limited to legal costs on an indemnity basis) and expenses of whatsoever nature incurred or suffered by Bellway or (as the case may be) by a person who replaces Bellway to complete the Project arising from the Sub-Contractor’s or the Sub-Contractor’s Persons’ performance of or breach of the Sub-Contractor’s obligations or warranties under the Sub-Contract including, without limitation:

1.117.1 
any income tax, national insurance contributions (including secondary contributions to the extent permitted by law (including any interest, penalties or gross-up thereon)) arising in respect of the Sub-Contractor’s Persons for which Bellway is called upon to account to the relevant taxing authority;

1.117.2 any act, neglect or default of the Sub-Contractor or the Sub-Contractor’s Persons and any claim that Bellway is vicariously liable for the acts of the Sub-Contractor’s Persons;

1.117.3 any liability for any employment related claim or any claim based on worker status brought by the Sub-Contractor or the Sub-Contractor’s Persons arising out of or in connection with the provision of the Sub-Contract Works;

1.117.4 any injury suffered by any of the Sub-Contractor’s Persons;

1.117.5 
any claims that may arise under or pursuant to the Transfer of Undertakings (Protection of Employment) Regulation 2006;

1.117.6 
any breach resulting in a successful claim by a third party; and

1.117.7 
any liability for a penalty under Sections 15-25 of the Immigration, Asylum and Nationality Act 2006.

DISPUTES

1.118 The Sub-Contractor will co-operate and assist Bellway in dealing with any dispute that Bellway may have with any third party in relation to the Sub-Contract Works or the Project.
1.119 Without prejudice to Bellway’s or the Sub-Contractor’s right to commence or continue with court proceedings, any disputes or differences arising as between the Sub-Contractor and Bellway under or in connection with the Sub-Contract may (subject to the appointment of an Adjudicator under clause 30.3) be referred by either party to adjudication in accordance with the TeCSA Adjudication Rules current at the date of referral save that the adjudicator may decide only on the basis of the parties’ legal rights and that the adjudicator may not decide on his own substantive jurisdiction.
1.120 The referring party shall choose the Adjudicator from the Bellway Panel of Adjudicators (a copy of which is available from Bellway on request). Where none of the adjudicators indicate their willingness to act within two (2) Working Days of such notice then the referring party may apply to a recognised nominating body for the appointment of an Adjudicator.

1.121 If the dispute or difference to be referred to adjudication under the Sub-Contract raises issues which are substantially the same as or connected with issues raised in a related dispute under another contract to which Bellway is a party which has already been referred for determination to an adjudicator, Bellway and the Sub-Contractor hereby agree that the dispute or difference under the Sub-Contract shall be referred to the adjudicator appointed to determine the related dispute.

SEVERANCE

1.122 If any term or condition of the Conditions is for any reason held to be illegal, invalid, ineffective, inoperable or otherwise unenforceable by law it shall be severed and deemed to be deleted from the Conditions and the validity and enforceability of the remainder of the Conditions shall not be affected or impaired in any way and shall remain in full force and effect. If any provision of the Conditions is so found to be invalid or unenforceable but would be valid or enforceable if some part of the provision were deleted or modified, the provision in question shall apply with such modification as may be necessary to make it valid.
PUBLICITY AND CONFIDENTIALITY 

1.123 The Sub-Contractor shall treat as confidential any information which the Sub-Contractor either has obtained or later obtains from Bellway or any other third party in connection with the Project and shall not disclose any such information to anyone other than as required and necessary to carry out the Sub-Contractor’s obligations under the Sub-Contract or in order to seek professional advice in relation to the Sub-Contractor’s rights or obligations under the Sub-Contract or as otherwise required by law, without Bellway’s prior written consent signed by an Authorised Representative. The Sub-Contractor will take all practicable steps to see that its employees, servants and agents are bound by similar confidentiality obligations.

1.124 The Sub-Contractor shall not without the prior written consent of Bellway signed by an Authorised Representative take or permit to be taken any photographs of the Sub-Contract Works or the Project for use in any publicity or advertising or publish alone or in conjunction with any other person, any articles, photographs or other illustrations in any publication, journal or newspaper or any radio or television programme or internet site in relation to the Project or any part thereof.

NOTICES

1.125 Any notice to be given under or in connection with the Sub-Contract shall be sent to the relevant party’s registered office address or other such address or contact details as referred to in the Pre-Sub-Contract Meeting Minutes. Any notice not given or sent to such registered office address or other address or contact details referred to in the Pre-Sub-Contract Meeting Minutes shall be of no effect. In the case of Bellway, all notices must be marked for the attention of the Authorised Representative. In the case of adjudication and/or court proceedings only, copies of all notices must (in addition) be sent to:

Address: Bellway Homes Limited, Seaton Burn House, Dudley Lane, Seaton Burn Newcastle upon Tyne NE13 6BE
Fax: 0191 236 6230
FAO: Group Legal Advisor

AND

Address: Watson Burton LLP, 1 St James’ Gate, Newcastle upon Tyne NE99 1YQ

Fax: 0191 244 4500
FAO: Bellway Construction Contact Partner
1.126 Subject to clause 33.3, in the absence of evidence of earlier receipt a notice is deemed to be received:

1.126.1 if delivered personally when left at the registered office address or other address referred to in the Pre-Sub-Contract Meeting Minutes;

1.126.2 if sent by post two (2) Working Days after posting it; and

1.126.3 if sent by fax or email on completion of its transmission.

1.127 In the case of a notice given pursuant to this clause 33 where this occurs:

1.127.1 after five (5) p.m. on a Working Day; and/or 

1.127.2 on a day which is not a Working Day 

THEN the date of service shall be deemed to be the next Working Day.
LIMITATION PERIOD

1.128 Notwithstanding the manner in which the Sub-Contract has been entered into, the limitation period in respect of the Sub-Contractor’s obligations and liabilities in connection with the Sub-Contract shall extend to the expiration of twelve (12) years from the date of completion of the whole of the Project.

SUB-CONTRACTOR CLAIMS

1.129 Any Claim must be made by the Sub-Contractor in writing and received by Bellway within ten (10) Working Days of the event first occurring on which the Sub-Contractor relies as being the cause of the claim.

1.130 Each Claim shall be properly documented with appropriate references to the contractual provisions on which the Sub-Contractor relies, together with copies of all relevant correspondence and documentation. Compliance with the requirements of clauses 35.2 and 35.3 shall be a condition precedent to any right on the part of the Sub-Contractor to be granted or obligation on the part of Bellway to grant any extension of time and/or to any right on the part of the Sub-Contractor to be paid or obligation on the part of Bellway to pay any additional payments pursuant to or arising out of or in connection with the Sub-Contract. If the Sub-Contractor fails to comply with those requirements, then it irrevocably waives its right, both under the Sub-Contract and at common law, in equity and/or pursuant to statute to any such entitlement to any extension of time or to additional payment.

1.131 The Sub-Contractor’s rights and remedies available to it under the Sub-Contract shall be its exclusive and exhaustive rights and remedies available to it in respect of all matters under, arising out of or in connection with the Sub-Contract, whether such rights and remedies arise in respect of or in consequence of a breach of contract or breach of statutory duty or a tortious or negligent act or omission which gives rise to a remedy at common law. Except as expressly provided for in the Sub-Contract, Bellway shall not be obligated or liable to the Sub-Contractor in respect of any damages, costs, losses or expenses suffered or incurred by the Sub-Contractor that arise out of or in connection with the Sub-Contract or the Sub-Contract Works. Any other rights and remedies that the Sub-Contractor may otherwise have had at law are excluded to the fullest extent permitted by law.

1.132 Provided the Sub-Contractor submits a Claim in accordance with clause 35.2 and 35.3, it will be reviewed by Bellway within a reasonable time after having received the information referred to in clause 35.3 and Bellway will then notify the Sub-Contractor of its decision.

PARENT COMPANY GUARANTEE, BOND, CREDIT REFERENCES

1.133 The Sub-Contractor shall deliver to Bellway within fourteen (14) days of receipt of a request from Bellway to do so a parent company guarantee of the Sub-Contractor’s duties and obligations under this Sub-Contract in the form described in or attached to the Pre-Sub-Contract Meeting Minutes or in terms reasonably required by Bellway executed as a deed and delivered by the Sub-Contractor’s ultimate parent company. Up to an amount equivalent to 10% of the Sub-Contract Sum may be withheld by Bellway until such time as the bond is executed and delivered to Bellway. 

1.134 The Sub-Contractor shall deliver to Bellway within fourteen (14) days of receipt of a request from Bellway to do so a performance bond in the form described in or attached to the Pre-Sub-Contract Meeting Minutes or in terms reasonably required by Bellway executed as a deed and delivered by a bondsman, the identity of which is subject to Bellway’s prior written consent. Up to an amount equivalent to 10% of the Sub-Contract Sum may be withheld by Bellway until such time as the bond is executed and delivered to Bellway.

1.135 The Sub-Contractor shall deliver to Bellway within fourteen (14) days of receipt of a request from Bellway to do so a credit reference from a reputable credit agency or a bank and a copy of the Sub-Contractor’s latest management accounts.  

BRIBERY ACT COMPLIANCE

1.136 In this clause 37:

1.137 the expressions ‘adequate procedures’, ‘foreign public official’, ‘associated person(s)’ and ‘performing services’ shall bear the meanings assigned to them in the Bribery Act 2010 (‘the Bribery Act’) and, as the case may be, any Guidance for the time being issued under section 9 of the Bribery Act (‘the Guidance’); and

1.137.1 an associated person of the Sub-Contractor includes any contractual counterparty or sub-contractor of the Sub-Contractor.

1.138 The Sub-Contractor shall and shall procure that any associated person or other person performing services in connection with this Sub-Contract shall:

1.138.1 comply with all applicable laws, statutes, regulations and codes relating to anti-bribery and anti-corruption practices including the Bribery Act and the Guidance (together ‘the Requirements’); and

1.138.2 comply with Bellway’s Anti-bribery Policy as Bellway may update the same from time to time a copy of which is available for inspection at Bellway’s registered office at all times upon request.

1.139 The Sub-Contractor shall not engage in, and shall procure that any associated person or other person performing services in connection with this Sub-Contract shall not engage in, any activity practice or conduct which would constitute an offence under sections 1, 2 or 6 of the Bribery Act if such activity practice or conduct had been carried out in the United Kingdom.

1.140 The Sub-Contractor shall:

1.140.1 have and maintain in place throughout the term of this Sub-Contract their own policy and procedures including adequate procedures to ensure compliance with the Requirements, the Policy, and clause 37.3 above and shall enforce them whenever appropriate; 

1.140.2 promptly report to Bellway any request or demand for any financial or other advantage of any kind offered promised or given to it in connection with the performance of this Sub-Contract;

1.140.3 at Bellway’s request certify to Bellway in writing signed by it or its duly authorised officer compliance with this clause by it and by all associated persons of it performing services in connection with this Sub-Contract;

1.140.4 forthwith notify Bellway in writing in the event that a foreign public official becomes an officer or employee of it or acquires a direct or indirect interest in the Sub-Contractor and the Sub-Contractor warrants that no officer, employee or direct or indirect owner of it is a foreign public official as at the date of this Sub-Contract; and

1.140.5 be directly liable to Bellway in the event of any breach of this clause 37 by an associated person of it and shall fully indemnify Bellway for any costs, losses, damages or expenses consequent upon such breach howsoever arising.

1.140.6 Without prejudice to any other rights Bellway may have under or in connection with this Sub-Contract, breach of this clause 37 by the Sub-Contractor shall entitle Bellway at its option to terminate this Sub-Contract forthwith with immediate effect. On termination in accordance with this clause 37, the Sub-Contractor shall be liable to Bellway for all costs, losses, damages, claims and expenses which Bellway suffers or incurs arising from or in connection with such termination.

GOVERNING LAW AND JURISDICTION

1.141 The Sub-Contract shall be governed and construed in accordance with English law and the English courts shall have exclusive jurisdiction (except for the purposes of enforcement of an English court judgment or order in another jurisdiction) with regard to all matters arising from it.
SIGNED:
…………………………………………….

POSITION:
……………………….

PRINT NAME:
…………………………………………….
DATE:

FOR AND ON BEHALF OF:
[INSERT FULL NAME OF SUB-CONTRACTOR]
PART FOUR

TENDER DRAWINGS

The following drawings shall become the Sub-Contract Drawings.
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PART FIVE

DAYWORKS

Dayworks properly ordered and executed in accordance with the Sub-Contract shall be valued as follows and paid in accordance with clause 8.2 and 8.3 of the General Conditions of Sub-Contract:

IN RESPECT OF LABOUR, at the following rates which include all costs of whatsoever nature incurred by the Sub-Contractor in the employment of his workmen within the grades stated and include (inter alia) for all supervision, incidental costs, overtime (unless such overtime is expressly ordered by the Company), overheads and profit, together with Discount as stated in Item 9 of the Appendix to General Conditions of Sub-Contract.

For each hour of Daywork properly ordered and carried out within the General Conditions of Sub-Contract no payment other than that shown below for the appropriate grade of labour shall be made.

The Tenderer shall state below, and enter a rate against, all grades of labour in his employment and no additions shall be permitted after the acceptance of this Tender.

	
	Labour Grade
	Normal Hours
	Premium Hours

	1.
	@ £
	Per hour @ £
	Per hour

	2.
	@ £
	Per hour @ £
	Per hour

	3.
	@ £
	Per hour @ £
	Per hour

	4.
	@ £
	Per hour @ £
	Per hour

	5.
	@ £
	Per hour @ £
	Per hour

	6.
	@ £
	Per hour @ £
	Per hour

	7.
	@ £
	Per hour @ £
	Per hour

	8.
	@ £
	Per hour @ £
	Per hour

	9.
	@ £
	Per hour @ £
	Per hour

	10.
	@ £
	Per hour @ £
	Per hour


“Premium Hours” Rate = The amount per hour additionally payable over and above the Normal Hourly rate, due to overtime expressly ordered by the Company and paid for thus: Normal Hours Rate, and Premium Hours Rate X ½ for time and half, or X 1 for double time.

“Premium Hours” rates shall be applicable only when such overtime has been ex-pressly ordered by the Company.

IN RESPECT OF MATERIALS, at current prices after the deduction of all trade discounts but allowing the Sub-Contractor to retain settlement discount not in excess of 2.5%. Such prices shall allow for delivery to site.

And PLUS……% to cover all incidental costs, overheads and profit together with Discount as stated in item 9 of the Appendix to the General Conditions of Sub-Contract.

IN RESPECT OF PLANT, (excluding scaffolding already existing under the Sub-Contract), at current local rates including delivery to site.

And PLUS…..% to cover all incidental costs, overheads and profit together with Discount as stated in Item 9 of the Appendix to the General Conditions of Sub-Contract.

PART SIX

BELLWAY HEALTH & SAFETY TERMS & CONDITIONS FOR CONTRACTORS

GENERAL

It is a condition of this Sub-Contract that the Sub-Contractor must adhere to the requirements of Health and Safety at Work Act 1974 and any statutory re-enactment or amendments there of, together with the relevant Statutory Provisions and Codes of Practice; and in accordance with this company's Health and Safety Policy, copies of which may be viewed at the company's head office or at any site office. 

The following notes set out in broad principle the main subjects on which this company will require a Sub-Contractor to provide evidence that due allowance has been made to ensure compliance with health and safety legislation. 

Regulation 9 of the Management of Health and Safety at Work Regulations 1992 requires co-operation and co-ordination on health and safety between employers and/or self employed persons who share a workplace. Unless another specific appointment is made, this company's Site Manager will act as the Health and Safety Co-ordinator for the site. 

INFORMATION TO BE PROVIDED 

Prior to the commencement of work, the Sub-Contractor must provide this company with the following information and/or copies of their documents, where applicable:- 

SAFETY POLICY & ARRANGEMENTS 

Sub-Contractors must have a written Health and Safety Policy and Arrangements for Health and Safety, which has been brought to the attention of their employees. 

HEALTH & SAFETY ASSISTANCE 

All employers must appoint one or more competent persons to assist them on health and safety matters, by virtue of regulation 6 of the management of Health and Safety at Work Regulations 1992. Sub-Contractors must provide this company with the names and telephone numbers of the following persons:- 

a)
The Sub-Contractor's Safety Officer, or 

b)
The Safety Officer or Consultant who will inspect the works, together with the 
c) expected frequency of such visits, or 

d)
The Sub-Contractors full time resident employee on the site who will be 

e) responsible for health and safety supervision 

INSURANCE 

Sub-Contractors must have adequate Employers Liability cover together with Public Liability Insurance. 

METHOD STATEMENTS 

In certain circumstances written method statements will be required detailing the proposed method of work. The following activities will be subject to this requirement: 

A)
Excavation work 

b)
Entry into confined spaces 

c)
Work under or around overhead cables 

d)
Investigation and clearance of contaminated land 

e)
Removal of asbestos 

f)
Demolition Works. 

g)
High level works (above 2m) or any works we feel it necessary to provide a method statement 

RISK ASSESSMENTS 

All Sub-Contractors must make suitable and sufficient assessment of the risks to health and safety of their employees 

COSHH ASSESSMENTS 

Under the Control of Substances Hazardous to health Regulations 1988 employers have a duty to prepare assessments where the materials used may involve a risk to health. This information must be passed on to the employees. 

NOISE ASSESSMENTS 

Noise assessments must be carried out where employees are likely to be exposed to noise levels above the statutory Action Levels, which start at 85db(A). 

CERTIFICATE OF TRAINING

Evidence MUST be provided that the following classes of employees are trained and competent when required. 

a) Plant Operators (including Dumper, F/Lift, Excavator operators etc must have an up to date CITB licence or similar recognised qualification. 

b) Scaffolders must hold a CITB card 

c) Abrasive wheel fitters must hold a certificate of training 

d) Cartridge tool operators must hold a certificate of training 

WASTE CARRIAGE OR DISPOSAL 

Any Sub Contractor who may carry building waste from site must be a registered waste carrier. 

SITE SAFETY 

Where this company, as the main contractor establishes site rules the sub-contractor must ensure that he and/or his employees comply with those rules. Special rules may be introduced for individual sites, but it should be noted that the following rules apply to all Bellway Homes Sites; 

a)
Safety helmets must be worn on all sites. 

b)
All operatives to be induction trained before working on our sites 

c)
All operatives to sign attendance register on site at start of each day. 

d)
Chain Saws are not to be used on our sites. 

e)
Protective footwear with mid sole protection and steel toecaps must be worn. 

f) Only 110v electrical hand tools to be used on site 

SCAFFOLDS AND ACCESS EQUIPMENT 

The Sub-Contractor may, at his own risk, have free use of scaffolding, ladders and trestles which may be on site already in position. It is the Sub-Contractors responsibility to take steps to satisfy himself that the scaffold or access equipment is stable and meets the statutory requirements before such use by himself or his employees. You are also reminded you are not permitted to interfere with or alter any scaffolds on site. 

EXCAVATIONS 

Sub-Contractors carrying out excavation work must ensure that sufficient quantities of support materials are available before digging commences. Excavations, which may cause danger, must be either supported or battered back to a safe angle. Excavations left open or likely to contain water must be securely fenced off or covered. 

ELECTRICITY “GENERAL”

All employers and self employed persons have a duty to take precautions against the risk of death or personal injury form electricity. Equipment must be regularly checked and kept in good repair. Only 110v equipment to be used on Bellway Homes sites. 

UNDERGROUND OVERHEAD CABLES 

Sub-Contractors engaged in operations where underground cables may exist must take adequate steps to locate and protect such cables. No mechanical excavation must take place within .5 metres of the line of cables. 

Any work in the vicinity of overhead cables must be carried out in accordance of the agreed method statement. 

CONFINED SPACES 

No work will be carried out in a confined space where it is reasonably practicable to undertake the work without entering the space. Where it is not reasonably practicable then a safe system of work must be used, ensure that there is no hazard to health and safety from lack of oxygen; presence of suffocating, toxic or flammable atmosphere before anyone enters any confined space such as a manhole, sewer or deep excavation. In general no work will be undertaken in confined spaces unless operatives have been trained and are competent in this type of work and the contractor provided a method statement covering the operation. 

Plant and Equipment 

All Sub-Contractor's plant and equipment, including items hired must comply with The Provision and Use of Work Equipment Regulations 1998 and other legislation which may be applicable. 

All plant should be locked and immobilised at the end of the day. 

SITE TIDINESS & STORAGE 

Sub-Contractors must ensure that their workplaces are kept tidy. Sub-Contractors supplying their own materials on site must ensure it is safely stacked to ensure stability and freedom from collapse. Items which could roll such as pipes, manhole rings etc. should be choked/laid over to prevent movement. 

FIRE PREVENTION

Sub-Contractors must ensure that all flammable substances including fuel supplies are stored correctly. No fires are allowed on site without the express permission of the Contracts Manager. Fire extinguishers must be supplied for "HOT WORK" 

MANUAL HANDLING 

Sub-Contractors should be aware of the requirements of the manual handling Operations Regulations 1992 which place a duty on employers and self employed persons top avoid the need for manual handling operations which involve risk of injury as far as is reasonably practicable. Where such operations cannot be avoided, a suitable assessment must be undertaken and appropriate steps taken to reduce the risk. Employees should be given information about the weight and balance of the loads to be handled. 

SAFETY EQUIPMENT & CLOTHING 

Personal Protective Equipment (PPE) is to be used only as a last resort when other available measures do not reduce the risk sufficiently to avoid damage to a person's health and safety. Sub Contractors are responsible for providing suitable PPE for their employees. In the event of a Sub Contractor failing to supply appropriate PPE when necessary the company reserves the right to stop the work. 

YOUNG PERSONS 

Young persons between the age of 16-18 years must not operate any items of plant on site (e.g.) Dumper, Excavator etc. and must be closely supervised at all times 

CHILDREN ON SITE 

Children are not permitted on any Bellway Homes site except for properly arranged and supervised educational visits. 

HEALTH AND WELFARE 

Welfare facilities provide by this company and available for use by Sub-Contractors. The Sub- Contractor will be responsible for any necessary facility not so provided by Bellway Homes. 

HAZARDOUS SUBSTANCES 

The Sub-Contractor must give this company information about any risk to health the materials he may be using on site may cause, having carried out the required assessments. 

DIESEL STORAGE 

Sub contractors are responsible for ensuring diesel stored out on site is safe and measures are taken to prevent spillage from all containers by providing bunds/trays and by securing tanks with locks to prevent unauthorised access. You are reminded you will be held accountable for any remedial works due to diesel spillage or legal action taken as a result of diesel spillage. 

ACCIDENTS & DANGEROUS OCCURANCES 

All accidents must be reported to the site Manager and recorded in this company accident book 

IN ADDITION

A Sub-Contractor must report any accident to the Health and safety Executive (form 2508) whereby an employee is absent from work for more than 3 days as a result of that accident. 

A Sub-Contractor must notify the Health and Safety Executive immediately by telephone if any employee sustains "major injuries" as defined by the regulations. 

The Sub-Contractor must also inform this company's Site Manager of any such reportable incident occurring on our site and supply him with a copy of the report F2508. 

FIRST AID 

A first aid box is kept in our site office and will be available during normal working hours. 

SAFETY INSPECTIONS 

This company's Safety Officer/Consultant will visit site and carry out safety inspections. All Sub-Contractors and their employees are required to co-operate in these inspections. They must accept the authority of the site Manager, Safety Officer/Consultant and ensure that all defects noted are rectified and recommendations made relating to health, safety and welfare are complied with. 

HEALTH & SAFETY ENFORCEMENT

The Sub-Contractor must co-operate with any inspection or investigation being undertaken by an Inspector of the Health and Safety Executive. 

In the event of an enforcement notice being served on a Sub-Contractor, this company must be notified immediately. The Sub-Contractor must comply with the terms of such a notice 

HEALTH & SAFETY TRAINING 

Sub-Contractors remain responsible for providing all necessary health and safety training for their employees and other persons working under their control. 

SUB CONTRACTING WORKS 

No contractor will sub contract works out unless prior agreement has been reached with Bellway Homes 

LEGISLATION

It is the duty of the Sub-Contractors to have a working knowledge of the relevant health and safety legislation and to take account of it in planning and execution of his work 

ACCEPTANCE AND TERMINATION 

Where it can be clearly shown that a Sub-Contractor has committed a serious breach of health and safety legislation, or consistently failed to meet the standards required in this document, this company reserves the right to terminate the contract. 

ACCEPTANCE OF TERMS AND CONDITIONS 

Once the health and safety terms and conditions for Sub-Contractors have been read, understood and accepted, you are required to complete the attached declaration and provide the information requested and return it to our head office marked for the attention of:- 

DECLARATION
We confirm receipt and acceptance of the Bellway Homes Health and Safety Terms and Conditions for Sub-Contractors and enclose the following information as requested: 

Please print all information clearly 

COMPLETED QUESTIONNAIRE 




YES/NO 

COPY OF HEALTH AND SAFETY POLICY 



YES/NO 

PROCEDURE FOR MONITORING HEALTH AND SAFETY:




NAME OF SAFETY OFFICER/CONSULTANT/SUPERVISOR responsible for health and safety:

NAME OF PERSON RESPONSIBLE FOR REPORTING ACCIDENTS, ILL HEALTH AND DANGEROUS OCCURRENCES WHICH ARE REPORTABLE TO THE HSE:

COSHH ASSESSMENTS ON MATERIALS.  




YES/NO  

RISK ASSESSMENTS  






YES/NO  

WASTE CARRIERS REGISTRATION CERTIFICATE "copy"  


YES/NO/N/A 

EMPLOYERS LIABILITY INSURANCE "copy" 



YES/NO/N/A 

PUBLIC LIABILITY INSURANCE "copy" 




YES/NO/N/A 

SUPPLY AS APPLICABLE

Signed 


......................................................................

Dated


......................................................................

Name 


...................................................................... 

Status 


...................................................................... 

Company 


...................................................................... 

Address 


........................................................................ 

......................................................................... 

......................................................................... 

APPENDIX C
(Section 17© refers)
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BELLWAY p.l.c.

For completion by Sub-contractors of Bellway Homes Limited
N.B.  This form must be completed by an Insurance Company or Broker

Bellway Homes Limited Division:

......................................................................

Name of Sub-Contractor:

.......................................................................

Address:



.........................................................................

........................................................................

………………………………………………

………………………………………………

Business Description:


………………………………………………





……………………………………………….

Description of Sub Contract Work:
.........................................................................

This is to certify that the following insurance policies are in full force and effect.  The said Insurance Companies agree that in the event of any change being made in the policies which affects the interest of Bellway plc and Subsidiary Companies, or in the event said Policies are cancelled, written notice will be given to the Bellway Homes Limited Division as detailed above.
Employers Liability

Insurer and Branch: 

.........................................................................

Policy Number

.........................................................................

Renewal Date

.........................................................................

Indemnity Limit:

……………………………………………….

Does Cover Include:

Indemnity to Principals






YES / NO







Self Employed Persons, Labour only Sub Contractors

and / or Employees hired or loaned or under Government Training Schemes


YES / NO

Contractual Liability







YES / NO

Is the Policy subject to an absolute Asbestos Exclusion




YES / NO

(If so please provide details)

Is the Policy subject to any other exclusions or restrictions:



YES / NO

(If so please provide details)

Public Liability

Insurer and Branch: 

.........................................................................

Policy Number

.........................................................................

Renewal Date: 

.........................................................................

Excess:


.........................................................................

Indemnity Limit:

Public Liability
................................................




Products Liability
............................................

Does Cover Include:

Indemnity to Principals






YES / NO

Acts of Sub Contractors






YES / NO

Acts of Self Employed Persons, Labour only Sub Contractors

and / or Employees Hired or Loaned or under government training schemes.


YES / NO

Products Liability







YES / NO

Motor Vehicles and Plant (Exc. R.T.A. risks)





YES / NO

Weakening and / or removal of support





YES / NO

Demolition Work (if applicable)







YES / NO

Contractual liability







YES / NO

Defective Design, Plan or Specification ) –  (Resultant Injury



YES / NO

Defective Workmanship or Materials )       - loss or damage)



YES / NO

Fire and Explosion risks






YES / NO

Is the Policy subject to a Burning and/or Welding Warranty?



YES / NO

(if so, please attach a copy)




Is the Policy subject to an absolute Asbestos Exclusion?




 YES/NO
(if so, please provide details)
Is the policy subject to any other exclusions, restrictions or Excesses relevant to the work?
 YES / NO

(If so, please provide details)




Contractors “All Risks”

Insurer and Branch: 


.........................................................................

Policy Number


.........................................................................

Renewal Date: 


.........................................................................

Excess



.........................................................................

Indemnity Limit:


 .........................................................................

Does cover Include:

Indemnity to Principals






YES / NO

Professional Fees







YES / NO

Demolition Debris Removal Etc.






YES / NO

Hired In Plant







YES / NO

Damage to the Works arising from:

  Defective Design, Plan or Specification ) (resultant loss




YES / NO

  Defective Workmanship or Materials    ) or damage)




YES / NO

An Escalator Clause







YES / NO

Cover after Practical completion






YES / NO

“All Risks” Cover







 YES / NO

Is the Policy subject to any other Exclusions or
Restrictions relevant to the work?





YES / NO

(If so, please provide details)



Professional Indemnity
.........................................................................

Insurer and Branch: 

........................................................................

Policy Number

.........................................................................

Renewal Date: 

.........................................................................

Excess:


.........................................................................

Indemnity Limit:



Each and every claim:

………………………………………………..
Any one period of Insurance:
……………………………………………….
Is the Policy subject to any Exclusion or restrictions
Which are relevant?







YES / NO
(If so, please provide details)


Does the policy include a pollution exclusion?




YES/NO

(If so, is it a partial or total exclusion)





TOTAL/PARTIAL

Is bodily injury or property damage excluded?




YES/NO

Is toxic mould excluded?






YES/NO

Do you have any current business activities excluded from this Policy?


YES/NO

(If so, please provide details)

Do your current arrangements include a provision for




YES/NO

Collateral Warranties?

Does the policy extend to include Contractual Liability?




YES/NO

Is the policy subject to an absolute Asbestos exclusion?




YES/NO
(If so, please provide details)

SIGNED

.........................................................................

ON BEHALF OF INSURERS / INSURANCE BROKERS

NAME

.........................................................................

ADDRESS

.........................................................................

.........................................................................

.........................................................................

DATE

.........................................................................
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